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ABOUT THE COVER ART

The cover art image is entitled “Creator.” “Creator” is about 
the student recognizing her power to create beauty.

ABOUT THE ARTIST

Jose Ramirez is an artist, teacher and the father of 3 girls, 
Tonantzin, Luna, and Sol.

He received a BFA (1990) and an MFA (1993) in art from UC 
Berkeley. In 2001, he received the Brody Award/Getty Visual 
Arts Fellowship.

Jose has illustrated seven children’s books, including  Quinito’s 
Neighborhood, Frog and Friends Save Humanity, Zapata para 
los Niños, Papito Dios, and Quinito Day and Night.

Among his commissions, he has worked for several non-profit 
organizations, hospitals, cities, film and television companies 
and cultural centers across the country. In addition, he has 
lectured and exhibited his work in museums, universities, 
galleries and cultural centers in New York, Washington DC, 
San Francisco, San Diego, Texas, Japan, and Mexico.

For more info please visit ramirezart.com. You may contact 
him at joseram@aol.com or 323.377.4967.
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“Paul Whelan’s comprehensive booklet succinctly explains 
the history and present state of today’s consumer-minded 
and statute-based product liability law. When a foremost 
authority on complex product liability cases speaks, I listen.” 
–Jay Flynn

“For the past 25 years, I have respected and admired the trial 
skills and the ability of Paul Whelan. Paul’s special gifting 
in the area of Product Liability is on full display in this very 
instructive booklet. It is a primer and ready reference for new 
lawyer and seasoned advocate alike.” –Ronald R. Ward

“I can say without reservation that few, if any, lawyers in 
the country know more about how to handle a complex 
product liability lawsuit than Paul Whelan. In this booklet, 
Paul Whelan shares with you much of what he has learned 
over his long career. Enjoy these lessons from one of the true 
masters of his craft!” –Bradford Fulton
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ABOUT STRITMATTER KESSLER WHELAN COLUCCIO

Stritmatter Kessler Whelan Coluccio (SKWC) is a premier 
Pacific Northwest law firm devoted to representing plaintiffs 
in personal injury and wrongful death claims. Experienced  
in trial, SKWC attorneys welcome tough, complex cases. Our 
verdicts and settlements include product liability, nursing 
home, government liability, medical negligence, highway 
design, premise and construction site, class action, vehicle 
crashworthiness, major vehicle collision, maritime and 
aircraft crash cases. 

The attorneys at SKWC are committed to making a difference 
in the lives of our clients, in helping to ensure justice for the 
injured, and in contributing to the legal community through 
leadership and education.
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Throughout a legal career that has spanned four decades, 
Paul Whelan has been known for three things. First is his deep 
compassion for his clients – he takes the wrongs they have 
suffered very personally. Second is his vast well of knowledge 
of engineering and medicine that rivals many experts in the 
field. Third is his ability to explain both the emotion and 
the complexities of a case in a plain manner that juries and 
judges can easily understand.

Few attorneys have tried as many product cases as Paul. In 
the seventies, Paul tried multiple asbestos cases at the same 
time, literally running from courtroom to courtroom. In the 

ABOUT PAUL W. WHELAN
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eighties, he represented several children who were victims 
of lead poisoning, settling over forty-two cases after the very 
same company that had its hands in the Watergate scandal 
was caught hiding secret documents proving liability. The 
scientist who established causation, developed data that 
led to the first ambient air lead standard in the U.S. In the 
nineties, Paul took on auto manufacturers, helping to improve 
the safety of seats, doors, airbags, and other components we 
take for granted. 

Paul is a frequent speaker to legal and medical groups 
on product liability, toxic torts, structured settlements, 
occupational and environmental disease, patient rights, and 
physician responsibilities.

Paul was named Trial Lawyer of the Year by the Washington 
Chapter of the American Board of Trial Advocates in 2004.  
He is a member of the American Board of Trial Advocates, 
the Washington State Bar Association, the Washington State 
Association for Justice, the American Association for Justice, 
the Federal Bar Association and Trial Lawyers for Public 
Justice. He is listed in Best Lawyers in America.

When not helping his clients find justice, Paul can be found 
at his children’s many sporting events, on his boat, or up in 
the mountains.
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PRODUCT LIABILITY IN WASHINGTON

By PauL W. WHELaN, author
JuStIN P. WaLSH, Editor

During my forty plus years of practicing law, there have been 
monumental changes in the law of product liability. Early 
in my career the majority of the cases dealt with workplace 
injuries involving defective industrial tools and equipment 
– unguarded saws, punch press accidents, broken ladders, 
chemical exposure – you name it.

Fire cause by ruptured fuel tank.
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Along came OSHA, WISHA, and NIOSH. With a substantial 
push by regulators and insurers of manufacturers, workplaces 
were made safer. Now safety is the rule of the workplace. 
About the same time, the NHTSA, the National Traffic and 
Motor Vehicle Safety Act, and the Consumer Product Safety 
Commission came into existence. The increased focus 
on safety resulted in a shift away from industrial products 
as a major cause of injury and death. Unfortunately, 
manufacturers of consumer products have not kept pace.

The law itself has also evolved – from contract and privity 
to strict liability and risk-utility; from the complete bar 
to recovery of contributory fault to comparative fault and 
allocation of fault. Recent cases parallel consumer attitudes 
about product safety. The trend is clearly illustrated by Ruiz-
Guzman (a case where a harmful pesticide was shown to be 
unreasonably dangerous due to the existence of a safer but 
dissimilar alternative) and Higgins v. Intex Recreation Corp. 
(sno-tube that went too fast and had no means of steering 
could be unreasonably dangerous). In those cases, the court 
seemed to consider the social utility of the product itself. But 
I am ahead of myself.

I.	 HISTORY	OF	PRODUCT	LAW

Tort-based products liability did not exist prior to 1916. 
A contract remedy was the only relief available for the 
purchaser of a defective product. Privity limited the 
remedy to suits brought by the original purchaser. The 
lawsuit could only be brought against the other party to 
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the contract. The privity requirement began to change 
with MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 
N.E. 1050 (1916).

In MacPherson, a driver was thrown from a Buick when 
a wheel failed. Buick did not manufacture the wheel. 
Nor did it sell the car to the driver. However, Buick was 
in the best place to inspect the wheel because it had 
painted it over, obscuring any defects. Judge Cardozo 
rejected the privity requirement and opted for a theory 
of the manufacturer’s negligence. He imposed a duty to 
inspect upon the manufacturer:

We hold, then, the principal of Thomas v. 
Winchester is not limited to poisons, explosives, 
and things of like nature, to things which in their 
normal operation are implements of destruction. 
If the nature of a thing is such that it is reasonably 
certain to place life and limb in peril when 
negligently made, it is then a thing of danger. Its 
nature gives warning of the consequences to be 
expected. If to the element of danger there is added 
knowledge that the thing will be used by persons 
other than the purchaser, and use without new 
tests, then, irrespective of contract, the manufacture 
of this thing of danger is under a duty to make it 
carefully. that is as far as we are required to go to 
the decision of this case…

Beyond all question, the nature of an automobile 
gives warning of probable danger if its construction 
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is defective. this automobile was designed to go 
fifty miles an hour. unless its wheels were sound 
and strong, injury was almost certain. It was as 
much a thing of danger as a defective engine for 
a railroad. the defendant knew the danger. It 
knew also that the car would be used by persons 
other than the buyer… the dealer was indeed the 
one person of whom it might be said with some 
approach to certainty that by him the car would 
not be used. Yet the defendant would have us say 
that he was the one person whom it was under a 
legal duty to protect. the law does not lead us to 
so inconsequent a conclusion. Precedents drawn 
from the days of travel by stagecoach do not fit the 
conditions of travel to-day. the principle that the 
danger must be imminent does not change, but 
the things subject to the principle to change. they 
are whatever the needs of life in the developing 
civilization require them to be…

We think that defendant was not absolved from 
a duty of inspection because it bought the wheels 
from a reputable manufacturer. It was not merely 
a dealer in automobiles. It was a manufacturer of 
automobiles. It was responsible for the finished 
product. It was not at liberty to put the finished 
product on the market without subjecting the 
component parts to ordinary and simple tests… 
the obligation to inspect must vary with the nature 
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of the thing to be inspected. the more probable the 
danger, the greater the need of caution.

Id. at 389, 390-91, 394-95 (internal citations omitted).

Product defect claims in Washington sounded in 
negligence until the 1960s. Strict liability was confined 
to ultrahazardous activities. See, e.g., Pac. Nw. Bell tel. 
Co. v. Port of Seattle, 80 Wn.2d 59, 63, 491 P.2d 1037 
(1972) (noting that the English cases which followed 
Rylands v. Fletcher, L.R. 3 H.L. 330 (1868), “have borne 
out the interpretation that strict liability is to be 
confined to things or activities which are extraordinary, 
exceptional, or abnormal”). Strict liability was also 

the modern version of MacPherson.
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applied to cases involving contaminated food. Pulley v. 
Pac. Coca-Cola Bottling Co., 68 Wn.2d 778, 415 P.2d 636 
(1966); La Hue v. Coca Cola Bottling Co., Inc., 50 Wn.2d 
645, 314 P.2d 421 (1957); Nelson v. W. Coast Dairy Co., 5 
Wn.2d 284, 105 P.2d 76 (1940).

The Restatement (Second) of torts first introduced 
the theory of “strict liability” for “unreasonably 
dangerous” products when it was published in 1965. 
Several comments to section 402A of the Restatement 
(Second) gave examples of what was an “unreasonably 
dangerous” product. The Washington State Supreme 
Court adopted the Restatement concept of strict liability 
for “unreasonably dangerous” products in 1969. ulmer 
v. Ford Motor, 75 Wn.2d 522, 452 P.2d 729 (1969). There 
were limited variations on this theme. See, e.g., Baxter 
v. Ford Motor Co., 168 Wash. 456, 12 P.2d 409 (1932) 
(express representations that glass would not shatter); 
Brown v. General Motors Corp., 67 Wn.2d 278, 407 P.2d 
461 (1965) (implied warranty of fitness).

Ironically, I had a hand in ulmer reaching the full 
supreme court by offering the opposite opinion. In 
those days, the court was divided into two panels. The 
panels at that time consisted of four associate justices 
and one pro-tem justice. I was the law clerk assigned 
to pro-tem justice, Judge Richard B. Ott. Though I 
did not agree with him, he had me draft an opinion 
which declined to adopt the Restatement (Second) 
section 402A. He felt strongly that the manufacturer 
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had to somehow be negligent in its conduct to invoke 
culpability. Thus, it was my pen that sent the case en 
banc. When reheard by the full court, the case was 
decided unanimously, with all regular justices and the 
chief justice concurring in the majority opinion. In 
reality, it was the beginning of what was to become the 
concept of risk-utility assessment. 

After Washington’s adoption of section 402A, the court 
soon merged “unreasonably dangerous” with common 
negligence principles. In Seattle-First Nat’l Bank v. 
tabert, 86 Wn.2d 145, 154, 542 P.2d 774 (1975) the 
court stated: “The purchaser of a Volkswagen cannot 
reasonably expect the same degree of safety as would 
the buyer of the much more expensive Cadillac. It must 
be borne in mind that we are dealing with a relative, 
not an absolute concept.” The tabert reasoning has 
been described as “a consumer expectations test with a 
risk-utility base.” Baughn v. Honda Motor Co., Ltd., 107 
Wn.2d 127, 134, 727 P.2d 655 (1986). Evidently, if you 
could not afford a safer product, you were not entitled 
to be free from “dangerous” products. The Washington 
Pattern Jury Instruction at the time referred to this as 
the “unreasonably dangerous” standard. 

Though many commentators referred to the adoption 
of section 402A as the adoption of strict liability, it was 
hardly that. The term “unreasonably dangerous” was 
cause for great confusion as there were uneven results 
from jury to jury on what constituted an unreasonable 
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danger. Nevertheless the Restatement was the 
instrument that began the focus on the characteristics 
of the product itself and not solely the activities of the 
manufacturer and its processes. Plaintiffs plead both 
strict liability and negligence in virtually every case. 
For years the defense bar and industry groups railed 
against the adoption of section 402A:

With its adoption of Section 402(a) of the 
Restatement of torts (Second), the Washington 
court has extended strict liability to manufacturers 
of defective products, regardless of the nature of 
the defect. the concept of strict liability, with its 
disregard of evidence of the manufacturer’s exercise 
of care, has generated heated discussion among 
commentators and practitioners, and concern and 
confusion regarding the precise nature of the basic 
elements in the proof and defense of liability has 
been reflected in the testimony before the Select 
Committee.

FINAL REPORT, WASHINGTON STATE SENATE SELECT 
COMMITTEE ON TORT AND PRODUCT LIABILITY 
REFORM (January 1981) (internal citations omitted). 

It was during this timeframe in the 1970s that I had a 
chance meeting with my torts professor on a city bus. 
He knew I handled product cases so he asked me about 
my experience. Finally, he said, “Paul, what is a defective 
product anyway.” I responded saying, “Professor Peck, 
a defective product is defective when my expert says 
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so.” The truth is there was no objective standard or 
formula to answer the question. 

At the time it was uncertain whether contributory 
negligence or comparative fault applied. Contributory 
negligence was a complete bar to recovery while 
comparative fault only reduced damages. The 
legislature resolved this issue in 1973 by adopting 
comparative fault. Laws of 1973, 1st Ex. Sess., ch. 138, 
1, codified in RCW 4.22.010, repealed by Laws of 1981, 
ch. 27, § 17; see RCW 4.22.005.

The 1981 session of the legislature was very tense. 
Players on both sides were actively involved in lobbying 
members of the state legislature. I and others lobbied 
vehemently for the adoption of a uniform system for 
dealing with product liability claims that protected 
consumers to the greatest extent possible. Through 
hard work and diligence, the Washington Products 
Liability Act was enacted in 1981. Laws of 1981, ch. 27, 
et seq., codified in RCW 7.72.010 et seq. The plaintiff 
and defense bars both gave input on the WPLA. The 
WPLA consolidated common law product liability 
remedies into a single, exclusive, and comprehensive 
set of product liability claims. Wash. Water Power Co. v. 
Graybar Elec. Co., 112 Wn.2d 847, 774 P.2d 1199 (1989). 
The effect was that you could no longer sue under both 
negligence and strict liability as the WPLA was the 
exclusive remedy for product injury litigation.
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II.	 WASHINGTON’S	 PRODUCT	 LIABILITY	 ACT	 OF	 1981	
(WPLA)	 –	 WASHINGTON	 PATTERN	 INSTRUCTION	
WPI	110.01	et seq.

A.	 Effect	of	the	WPLA

Earlier case law focused on the conduct of the 
manufacturer. See, e.g., tabert, 86 Wn.2d 145, 152, 
542 P.2d 774 (1975). The Restatement (Second) 
section 402A started the evolution. The WPLA 
finalized the change of focus to the characteristics 
of the product: “[A] design defect product liability 
claim is still a strict liability claim” and “the focus 
is still on the reasonable safety of the product 
rather than on the conduct of the manufacturer.” 
Falk v. Keene Corp., 113 Wn.2d 645, 653, 782 P.2d 
974 (1989); see also Soproni v. Polygon apartment 
Partners, 137 Wn.2d 747, 818 P.2d 1337 (1999) (Paul 
W. Whelan of Stritmatter Kessler Whelan Coluccio 
arguing on behalf of the Plaintiffs). However, a 
manufacturer’s conduct may still be considered 
in failure to test and failure to warn cases. See 
RCW 7.72.030(1)(c). Corporate conduct may also 
be considered in establishing the “consumer 
expectation” as to the safety of the product. ayers v. 
Johnson & Johnson Baby Prods. Co., 117 Wn.2d 747, 
818 P.2d 1337 (1991).



STRITMATTER KESSLER WHELAN COLUCCIO ��

B.	 Scope	of	the	WPLA

The WPLA is somewhat limited in scope:

1. The common law was only modified to the 
extent set forth in the WPLA. RCW 7.72.020

2. The WPLA only applies if bodily injury is 
involved. It does not apply where damages 
are solely monetary or to property. Stanton v. 
Bayliner Marine Corp., 123 Wn.2d 64, 866 P.2d 
15 (1993).

3. The WPLA exempts retailers except when:

(a) They rebrand the product as their own, 
RCW 7.72.040(2)(e); 

(b) They negligently modify the product, RCW 
7.72.040(1)(a); 

(c) They provide the design plans, RCW 
7.72.040(2)(d); or 

(d) The product manufacturer is insolvent or 
not subject to service within Washington. 
RCW 7.72.040(2)(a).

4. The WPLA does not apply to blood or tissue 
products. RCW 7.72.010(3).

5. The WPLA includes and displaces any product 
claim previously based on strict tort liability, 
negligence, breach of warranty, failure to 
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warn, misrepresentation, concealment or 
nondisclosure, or any other action previously 
based upon any legal theory except fraud, 
intentional harm, or Consumer Protection Act 
violations. RCW 7.72.010(4).

III.	 THEORIES	OF	RECOVERY	UNDER	RCW	7.72.030

RCW 7.72.030 provides several methods for determining 
liability under the WPLA. Each of them should be 
examined prior to drafting the complaint. Select and 
consult with your experts early on. Their opinions 
ensure you do not miss any of these potential causes of 
action. As you read below, use this under-hood fire as a 
catalyst for brainstorming how each theory may apply:

under hood fire – two deaths and one amputee.
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A.	 The	Risk-Utility	Formula

The classic example of the risk utility formula is 
found in united States v. Carroll towing, 159 F.2d 
169, 173 (2d Cir. 1947). Judge Learned Hand’s 
formula bears repeating:

Since there are occasions when every vessel will 
break from her moorings, and since, if she does, 
she becomes a menace to those about her; the 
owner’s duty, as in other similar situations, to 
provide against resulting injuries is a function 
of three variables: (1) the probability that she 
will break away; (2) the gravity of the resulting 
injury, if she does; (3) the burden of adequate 
precautions. Possibly it serves to bring this 
notion into relief to state it in algebraic terms: 
if the probability be called P; the injury, L; and 
the burden, B; liability depends upon whether 
B is less than L multiplied by P: i.e., whether  
B < PL.

Judge Learned Hand’s formula was expressly made 
part of the WPLA under RCW 7.72.030(1)(a):

a product is not reasonably safe as designed, 
if, at the time of manufacture, the likelihood 
that the product would cause the claimant’s 
harm or similar harms, and the seriousness 
of those harms, outweighed the burden on 
the manufacturer to design a product that 
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would have prevented those harms and the 
adverse effect that an alternative design that 
was practical and feasible would have on the 
usefulness of the product.

This test has been captured in WPI 110.02. The use of 
the risk utility formula was a direct outgrowth from 
the Model Uniform Product Liability Act, which was 
issued by the U.S. Commerce Department in 1979. 
An alternative design or product may be used to 
show that the original product was not reasonably 
safe as designed under this test. See RCW 7.72.010; 
Ruiz-Guzman v. amvac Chem. Corp., 141 Wn.2d 
493, 7 P.3d 795 (2000) (argued by Paul L. Stritmatter 
of Stritmatter Kessler Whelan Coluccio).

B.	 Consumer	Expectations	of	Safety

Under the consumer expectation test, a product 
is not reasonably safe as designed if an “ordinary 
consumer” would consider the product unsafe. 
RCW 7.72.030(3) provides: 

In determining whether a product was not 
reasonably safe under this section, the trier of 
fact shall consider whether the product was 
unsafe to an extent beyond that which would 
be contemplated by the ordinary consumer.

See WPI 110.02. Under the consumer expectations 
test, “expectations are judged against the reasonable 
expectations of the ordinary consumer.” Soproni 
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v. Polygon apartment Partners, 137 Wn.2d 317, 
327, 971 P.2d 500 (1999) (citing Falk v. Keene Corp., 
113 Wn.2d 645, 655, 782 P.2d 974 (1989)) (Paul W. 
Whelan and Garth Jones of Stritmatter Kessler 
Whelan Coluccio for petitioners). However, “it may 
be unreasonable for a consumer to expect product 
design to depart from legislative or administrative 
regulatory standards, even if to do so would result 
in a safer product.” Soproni, 137 Wn.2d at 327 
(emphasis added). In any case, a plaintiff need not 
prove the existence of a safer alternative design in 
the context of consumer expectations of safety.

C.	 Inadequate	Warnings	or	Instructions

Warnings and instructions only prevent accidents 
if they are adequate. The WPLA imposes liability 
when a manufacturer fails to provide adequate 
warnings. RCW 7.72.030(1)(b) provides: 

a product is not reasonably safe because 
adequate warnings or instructions were not 
provided with the product, if, at the time 
of manufacture, the likelihood that the 
product would cause the claimant’s harm or 
similar harms, and the seriousness of those 
harms, rendered the warnings or instructions 
of the manufacturer inadequate and the 
manufacturer could have provided the 
warnings or instructions which the claimant 
alleges would have been adequate.
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See also WPI 110.03. This does not require you to 
show the exact wording of an alternate warning. 
You need only show the manufacturer could have 
provided an adequate alternative. See ayers v. 
Johnson & Johnson Baby Prods., Co., 117 Wn.2d 
747, 756, 818 P.2d 1337 (1991). The language that 
“the likelihood that the product would cause 
the claimant’s harm or similar harms, and the 
seriousness of those harms, rendered the warnings 
or instructions of the manufacturer inadequate” 
does not mean that the specific harm is foreseeable. 
The WPLA provides liability as long as there is 
proximate cause. See id. at 760.

D.	 Post-Manufacturing	Failure	to	Warn	–	Negligence	
Standard

Liability for inadequate warning does not end at 
the point of sale. Liability may still be imposed 
for defects discovered after the manufacture of a 
product. In such cases, RCW 7.72.03(1)(c) imposes 
the negligence standard:

a product is not reasonably safe because 
adequate warnings or instructions were not 
provided after the product was manufactured 
where a manufacturer learned or where a 
reasonably prudent manufacturer should have 
learned about a danger connected with the 
product after it was manufactured. In such a 
case, the manufacturer is under a duty to act 
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with regard to issuing warnings or instructions 
concerning the danger in the manner that a 
reasonably prudent manufacturer would act 
in the same or similar circumstances. this 
duty is satisfied if the manufacturer exercises 
reasonable care to inform product users.

See WPI 110.03.01. A duty is also imposed on 
vehicle manufacturers to recall a product that is 
not reasonably safe due to warnings under the 
National Traffic and Motor Vehicle Safety Act of 
1966. The manufacturer may still have a duty to 
warn even after exposure to the dangerous product 
has ceased. See Lockwood v. aC & S, Inc., 109 Wn.2d 
235, 744 P.2d 605 (1987) (asbestos case).

E.	 Breach	of	Warranty

Contract law imposes strict liability where a 
manufacturer has made an express warranty and 
harm results from the breach. RCW 7.72.030(2) 
provides liability under Title 62A RCW:

a product manufacturer is subject to strict 
liability to a claimant if the claimant’s harm was 
proximately caused by the fact that the product 
was not reasonably safe in construction or not 
reasonably safe because it did not conform to 
the manufacturer’s express warranty or to the 
implied warranties under title 62a RCW.

…
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(b) a product does not conform to the express 
warranty of the manufacturer if it is made 
part of the basis of the bargain and relates 
to a material fact or facts concerning the 
product and the express warranty proved 
to be untrue.

(c) Whether or not a product conforms to an 
implied warranty created under title 62a 
RCW shall be determined under that title.

It is rare in this business that we look to the law of 
contracts. This muddling of contract with tort is 
historical:

In the case at bar the automobile was represented 
by the manufacturer as having a windshield of 
nonshatterable glass ‘so made that it will not 
fly or shatter under the hardest impact.’ an 
ordinary person would be unable to discover by 
the usual and customary examination of the 
automobile whether glass which would not fly 
or shatter was used in the windshield. In that 
respect the purchaser was in a position similar 
to that of the consumer of a wrongly labeled 
drug, who has bought the same from a retailer, 
and who has relied upon the manufacturer’s 
representation that the label correctly set forth 
the contents of the container. For many years it 
has been held that, under such circumstances, 
the manufacturer is liable to the consumer, 
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even though the consumer purchased from 
a third person the commodity causing the 
damage. Thomas v. Winchester, 6 N. Y. 397, 57 
am. Dec. 455. the rule in such cases does not 
rest upon contractual obligations, but rather on 
the principle that the original act of delivering 
an article is wrong, when, because of the lack 
of those qualities which the manufacturer 
represented it as having, the absence of which 
could not be readily detected by the consumer, 
the article is not safe for the purposes for which 
the consumer would ordinarily use it.

We hold that the catalogues and printed matter 
furnished by respondent Ford Motor Company 
for distribution and assistance in sales 
(appellant’s exhibits for identification Nos. 1, 
2, 3, 4 and 5) were improperly excluded from 
evidence, because they set forth representations 
by the manufacturer that the windshield of the 
car which appellant bought contained triplex 
nonshatterable glass which would not fly or 
shatter. the nature of nonshatterable glass 
is such that the falsity of the representations 
with reference to the glass would not be readily 
detected by a person of ordinary experience 
and reasonable prudence. appellant, under 
the circumstances shown in this case, had 
the right to rely upon the representations 
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made by respondent Ford Motor Company 
relative to qualities possessed by its products, 
even though there was no privity of contract 
between appellant and respondent Ford Motor 
Company.

Baxter v. Ford Motor Co., 168 Wash. 456, 461-63, 
12 P.2d 409 (1932). The Baxter court removed the 
privity requirement in dealing with breaches of 
warranty. However, it is unknown whether the 
WPLA has reimposed the privity requirement with 
language that the warranty be made a part of the 
bargain. See 6 WASH. PRAC. WPI 110.01.01.

F.	 Manufacturing/Construction	Defects

The above theories of liability all relate to the product 
being unsafe as it comes from the manufacturer. 
The WPLA also imposes strict liability for a product 
that was designed right but built wrong. RCW 
7.72.030(2)(a) provides:

a product is not reasonably safe in construction 
if, when the product left the control of the 
manufacturer, the product deviated in some 
material way from the design specifications or 
performance standards of the manufacturer, or 
deviated in some material way from otherwise 
identical units of the same product line.

See WPI 110.01.
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IV.	 EXAMPLES	OF	PRODUCT	LIABILITY	CASES

The following list includes examples of product liability 
cases handled by my office. It is intended to provide an 
overview of how WPLA cases arise but is by no means 
exhaustive.

A.	 Failure	to	Warn

• Harp v. Fred Meyer, et al: A manufacturer failed 
to warn that the hook on a tie-down strap would 
bend when stretched to its limits. This caused 
the strap to snap back and strike the plaintiff in 
the eye. (Brad Moore for the Plaintiff).

• Carpenter v. North thurston School District: 
Manufacturer of soccer goal failed to provide 
warning that the goal could tip if weight was 
applied to the top bar. The plaintiff suffered a 
closed head injury when the goal tipped while 
he was doing chin-ups on the goal. (Paul L. 
Stritmatter, Kevin Coluccio, and Brad Moore for 
the Plaintiff).

• Bloedel v. Sunbeam Prods., Inc.: A manufacturer 
provided overly-broad and confusing warnings 
on its heating pad. This resulted in severe burns 
to the plaintiff. (Paul W. Whelan and Peter O’Neil 
for the Plaintiff).

• Fulton v. S.C. Johnson & Son, Inc.: A container 
with a snap in place lid contained no warning 



STRITMATTER KESSLER WHELAN COLUCCIO2�

that it should not be used with hot beverages. 
Use with hot beverages caused the lid to pop 
off and release hot liquid to scald the plaintiff. 
(Kevin Coluccio for the Plaintiff).

B.	 Manufacturing	Defects

• Mazzei v. Industrial Seating, Inc.: A defectively 
manufactured seat bracket broke in a log loader 
and severely injured the plaintiff’s back. (Paul L. 
Stritmatter and Brad Moore for the Plaintiff).

• Barker & Coleman v. teco: Defective manufacture 
of a hydraulic lift led to the lift’s failure and 
severe injury of P.U.D. workers.

• alward v. Lane Int’l Corp.: A manufacturer of 
manhole ladders had been having trouble 
with its crimping machine. This caused the 
ladders to break apart during use. The plaintiff 
was severely injured when the ladder he was 
climbing did just that. (Brad Moore, Paul W. 
Whelan, and Alisa Brodkowitz for the Plaintiff).

• Doe v. XYZ auto Manufacturer: The plaintiff was 
severely injured when, in addition to several 
design defects, poor “edge welds” along the roof 
panel of the vehicle failed, further allowing the 
passenger compartment to collapse. (Karen 
Koehler, Paul L. Stritmatter, and Peter O’Neil for 
the Plaintiff).
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C.	 Post-Manufacturing	Failure	to	Warn

• Ball v. Chrysler, LLC: A Chrysler vehicle could be 
left out of gear between neutral and reverse. The 
shift indicator showed the vehicle was in ‘Park’. 
The vehicle slipped into reverse and crushed the 
plaintiff’s leg. The manufacturer should have 
learned of this defect in the transmission and 
warned purchasers. (Paul W. Whelan and Peter 
O’Neil for the Plaintiff).

• alward v. Lane Int’l Corp.: A manufacturer was 
informed that its ladders would fall apart during 
normal use. It failed to warn other purchasers of 
the defect. A plaintiff was severely injured when 

Defective welds allowed the roof to collapse. 
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the ladder he was climbing broke apart. (Brad 
Moore, Paul W. Whelan, and Alisa Brodkowitz 
for the Plaintiff).

• turner v. Ford Motor Co.: A man was severely 
burned in a crash when the filler neck of his 
gas tank broke off and the vehicle caught fire. 
The filler neck of the gas tank was located 
directly behind the driver’s side window. The 
manufacturer learned that the filler neck had a 
propensity to break off. The manufacturer also 
knew that deaths had resulted from this defect. 
Despite their knowledge, the manufacturer failed 
to warn existing purchasers of the vehicle. (Paul 
W. Whelan and Peter O’Neil for the Plaintiff).

D.	 Design	Defects

• Soproni v. Polygon apartment Partners, 137 
Wn.2d 319, 971 P.2d 500 (1999): A 20-month old 
child was severely injured in a fall caused by a 
defective window latch. The defendant argued 
that it had complied with applicable fire codes. 
The Washington Supreme Court held compliance 
with fire codes was only evidence of safety and 
alternative safe window designs could be used 
to show defective design. The mere compliance 
with fire codes did not mean that there was not 
a safer alternative design. (Paul W. Whelan and 
Garth Jones for the Plaintiff).
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• Brown v. Yamaha: Fifteen year old plaintiff 
was rendered a spastic quadriplegic due to 
manufacturer’s failure to provide a simple 
kill switch on a Yamaha motorcycle. (Paul L. 
Stritmatter for the Plaintiff).

• Magana v. Hyundai Motor Corp.: A seat back 
on a Hyundai failed and launched the plaintiff 
backwards and through the rear window. (Paul 
W. Whelan and Peter O’Neil for the Plaintiff).

Broken seat back – Belt still buckled.
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• Vancil v. XYZ Manufacturer: Plaintiff was hoisted 
in a bucket by an industrial crane. The wire 
holding the bucket snapped, and plaintiff was 
severely injured. A safety device which would 
have prevented the injury was not included 
in the design of the crane. (Paul L. Stritmatter, 
Keith Kessler, and Bill Bailey for the Plaintiff).

Seatback failure allowed plaintiff to launch through rear window.

there was nothing in place to stop the fall.
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• Ball v. Chrysler, LLC: A Chrysler vehicle could be 
left out of gear between neutral and reverse. The 
shift indicator showed the vehicle was in ‘Park’. 
The vehicle slipped into reverse and crushed the 
plaintiff’s leg. (Paul W. Whelan and Peter O’Neil 
for the Plaintiff).

• Stanton v. LeMay: A mother and her two children 
were killed when their vehicle collided with 
the rear-end of a garbage truck. The garbage 
truck was defectively designed in that it did 
not contain an under-ride guard, which would 
have prevented the fatalities by allowing the 
plaintiff’s vehicle to absorb the effects of the 
crash properly. (Kevin Coluccio and Paul L. 
Stritmatter for the Plaintiff).

• Bloedel v. Sunbeam Prods., Inc.: A defectively 
designed heating pad would reach temperatures 
so high as to cause severe burns to plaintiff. (Paul 
W. Whelan and Peter O’Neil for the Plaintiff).

a tragedy that could have been prevented by the under ride guard pictured 
above-right.
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• Doe v. XYZ auto Manufacturer: The plaintiff 
was severely injured when, in addition to 
construction defects, a defectively designed 
door support beam, sill, and rail buckled in 
predictable points. This resulted in a total 
collapse of the passenger compartment. A faulty 
airbag design caused further injury by deploying 
late in this asymmetrical crash, slamming the 
plaintiff backwards hard enough to damage the 
seatback. (Karen Koehler, Paul L. Stritmatter, 
and Peter O’Neil for the Plaintiff). 

• Fulton v. S.C. Johnson & Son, Inc.: The defendant 
manufactured a cup with a snap and seal lid. 
Advertising accompanying the cup suggested it 
could be used with hot beverages. During  use 
with hot liquids the lid came off and scalded the 
plaintiff. (Kevin Coluccio for the Plaintiff).

• Samples v. Rockeries, Inc.: A pup trailer on dump 
truck was negligently attached and came loose 
from the truck. In those situations, an air hose 

Multiple failure points led to a collapsed passenger compartment.
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was supposed to engage a set of air brakes, 
bringing the trailer to an immediate stop. A 
defectively designed housing allowed the air 
hose to become pinched, allowing the pup trailer 
to roll free and slam into the plaintiff, killing 
her. (Kevin Coluccio and Paul L. Stritmatter for  
the Plaintiff).

• O’Connor v. Honda: The spring-loaded gas cap 
on a Honda motorcycle could be opened by 
pressing a button adjacent to the cap. During an 
accident, the plaintiff’s leg struck the button. He 
was doused with fuel and severely burned. As a 
result of the verdict, the NTSB issued a recall 
on the cap. The verdict (in the early 1970s) was 
less than $100,000, but the recall cost Honda 
$22,000,000. (Len Schroeter and Paul W. Whelan 
for the Plaintiff).

Defectively designed dump truck pup trailer killed the Plaintiff when the air 
hoses that were supposed to brake the trailer failed due to crimping. 
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Product liability cases arise in a multitude of 
situations. Some of these cases involve multiple 
theories of recovery. A warning case might also 
be a design case. A manufacturing defect might 
also involve improper instructions for use. In 
all cases, the jury can rule for the plaintiff if 
consumer expectations of safety are not met. It 
is important to explore each area and not rest on 
one theory alone. 

V.	 WHAT	IS	THE	RELEVANT	PRODUCT?

The WPLA only applies to a “product”. Under RCW 
7.72.010(3), a product is defined as, “any object 
possessing intrinsic value, capable of delivery either as 
an assembled whole or as a component part or parts, 
and produced for introduction into trade or commerce.” 
However, the lawsuit only applies to the “relevant 
product”. The ‘relevant product’ under [chapter 7.72 
RCW] is that product or its component part or parts, 
which gave rise to the product liability claim.” RCW 
7.72.010(2). The “relevant product” may be as large as 
the entire machine or as small as a switch. Typically 
you would want to narrowly define your “relevant 
product”, focusing on the particular component(s) 
that caused the harm. Take a seatback failure case as 
an example. The “relevant products” would be the seat, 
the seat back, the air bag, the seat belts, and any other 
component intended to keep the occupant safely in 
place during a crash.
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Your strategy should be to narrow down the “relevant 
product” to focus on a particular defect. The defendant 
will attempt to broaden the “relevant product” as much 
as possible. This allows the defendant to point to the 
product’s overall good safety record.

VI.	 WHAT	IS	“MANUFACTURING”

The WPLA does not define “manufacturing”. 
However, it does define “manufacturer”. See RCW 
7.72.010(2). A “manufacturer” includes anyone who 
“designs produces, makes, fabricates, constructs, or 
remanufactures the relevant product or component 
part of a product before its sale to the user or consumer.” 
Most manufacturing is black and white, but some areas 
can remain grey under a plain language reading of the 
WPLA. What about food processors? The situation has 
arisen in food poisoning cases.

Few cases have squarely examined the definition of 
“manufacturing”. The only guiding light to date has 
been almquist v. Finley Sch. Dist. No. 53, 114 Wn. App. 
395, 404-06, 57 P.3d 1191 (2002), rev. denied 149 Wn.2d 
1035, 75 P.3d 968 (2003). In almquist, the court explained 
how manufacturing applied to school lunches:

under the act, a “ ‘manufacturer’ includes a product 
seller who designs, produces, makes, fabricates, 
constructs, or remanufactures the relevant product 
or component part of a product before its sale to 
a user or consumer.” RCW 7.72.010(2). Since the 
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relevant synonyms are not defined by the statute, we 
give them their dictionary definitions. Washburn v. 
Beatt Equip. Co., 120 Wn. 2d 246, 259-61, 840 P.2d 
860 (1992).

to “design” includes “the process of selecting the 
means and contriving the elements, steps, and 
procedures for producing what will adequately 
satisfy some need.” WEBStER’S tHIRD NEW 
INtERNatIONaL DICtIONaRY 611 (1993). to 
“produce” means “to give being, form, or shape 
to: make often from raw materials.” WEBStER’S, 
at 1810. “Make” includes “to bring (a material 
thing) into being by forming, shaping, or altering 
material.” WEBStER’S, at 1363. “Fabricate” 
includes “to form into a whole by uniting parts.” 
WEBStER’S, at 811. “Construct” includes “to form, 
make, or create by combining parts or elements.” 
WEBStER’S, at 489.

The court went on to explain that the recipe the District 
used for preparing the meat was nothing more than a 
design. The definition of “manufacturer” under the 
WPLA is liberal. Even mining raw unprocessed minerals, 
such as asbestos, is considered manufacturing under 
the WPLA. While you should be aware of how the 
defendant(s) fit the definition, this should not take 
much time or effort.
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VII.	 AUTO	PRODUCT	CASES

A.	 NHTSA

The National Traffic and Motor Vehicle Safety Act of 
1966 recognized a duty on the part of manufacturers 
to protect vehicle occupants in foreseeable crashes. 
See 49 U.S.C. § 30101. In order to carry out the Act, 
Congress created the National Highway Traffic 
Safety Administration (NHTSA), whose mission is 
to promulgate minimum performance standards 
for vehicle components such as restraints, brakes, 
roofs, and other structures in a variety of repeatable 
crash test modes set out in title 49 of the Code of 
Federal Regulations (CFR).

Compliance with the performance standard is 
admissible, RCW 7.72.050, but does not invoke 
federal preemption. 15 U.S.C. § 1397(c); Larsen v. 
General Motors, 391 F.2d 459, 506 (8th Cir. 1968).

VIII.	 ACCIDENT	CAUSATION	VS.	INJURY	CAUSATION

A.	 The	Enhanced	Injury	Doctrine

According to one early case, the defect in the vehicle 
had to have caused the accident in order for the 
occupant to sue the manufacturer. Evans v. General 
Motors, 359 F.2d 822 (7th Cir. 1966). The National 
Traffic and Highway Safety Act and Larsen, supra, 
changed all of that. The Washington Supreme Court 
in Baumgardner v. american Motors, 83 Wn.2d 751, 
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522 P.2d 829 (1974), adopted with approval the 
holding in Larsen, stating:

Neither sound policy nor reason can be found to 
justify a distinction between the liability of the 
manufacturer whose defective item causes the 
initial accident and that of the manufacturer 
whose defective product aggravates or enhances 
the injuries after an intervening impact.

Id. at 756.

Larsen and Baumgardner were “true” enhanced 
injury cases.1 In Larsen, the steering column of the 
Corvair caused head trauma above and beyond 
that which would have been sustained in the crash 
alone. In Baumgardner, a defective seat belt was 
a cause of enhanced injuries beyond that which 
would have been suffered absent the defective 
design. Inherent in these “pure” enhanced 
injury situations is a medical proof problem in 
establishing, if possible, the extent of the enhanced 
injury above that which would have been suffered 
in the same crash in a crashworthy vehicle.  

The Restatement (Third) of Torts § 16 specifically 
adopts the so-called enhanced injury doctrine:

1 In post-collision fire cases where the only injuries are burns, and in some air bag 
cases, the only injury is the “enhanced injury”.
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Increased	Harm	Due	to	Product	Defects

(a) When a product is defective at the time of 
commercial sale or other distribution and the 
defect is a substantial factor in increasing the 
plaintiff’s harm beyond that which would have 
resulted from other causes, the product seller 
is subject to liability for the increased harm.

(b) If proof supports a determination of the harm 
that would have resulted from other causes in 
the absence of the product defect, the product 
seller’s liability is limited to the increased harm 
attributable solely to the product defect.

(c) If proof does not support a determination 
under Subsection (b) of the harm that would 
have resulted in the absence of the product 
defect, the product seller is liable for all of the 
plaintiff’s harm attributable to the defect and 
other causes.

(d) A seller of a defective product that is held liable 
for part of the harm suffered by the plaintiff 
under Subsection 9(b), or all of the harm 
suffered by the plaintiff under Subsection (c), 
is jointly and severally liable or severally liable 
with other parties who bear legal responsibility 
for causing the harm, determined by applicable 
rules of joint and several liability.
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B.	 Comparative	Fault	and	Enhanced	Injuries

In Washington, a plaintiff’s fault is only a defense if 
it was a cause of the claimed damages.

In an action based on fault seeking to recover 
damages for injury or… death to person… 
any contributory fault chargeable to the 
claimant diminishes proportionately the 
amount awarded as compensatory damages 
for an injury attributable to the claimant’s 
contributory fault.

RCW 4.22.005 (emphasis added). Fault may only be 
allocated to entities which “caused the claimant’s 
damages.” RCW 4.22.070.

The question is thus: Can accident causation 
be isolated from injury causation to defeat a 
comparative fault defense? According to Tom 
Harris, a former Seattle defense lawyer and legal 
commentator, the answer is yes.

In enhanced injury cases, unlike ordinary 
products liability cases, a claimant’s fault in 
causing the accident is not a basis for reducing 
his recovery. undoubtedly, many accidents 
are the result of the injured party’s negligence. 
Nevertheless, a manufacturer’s duty is that of 
minimizing the injurious effects of contact 
however caused. the inevitability of both 
operator negligence and injury-producing 
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contact was a primary reason for the judicial 
recognition of the duty to protect against 
enhanced injuries. the cause of the contact has 
no bearing on the issue of whether an object’s 
response to the contact was a reasonable one. 
the trier of fact’s analysis must be limited to 
the nature and severity of the contact and the 
object’s response. a negligent operator is entitled 
to the same protection against unnecessary 
injury as the careful user of the same product 
is entitled.

Thomas Harris, Enhanced Injury theory: an 
analytical Framework, 62 N.C.L. Rev. 643, 673-74 
(1984) (footnotes omitted).

Inherent in enhanced injury theory is 
the concept that products should provide 
reasonable impact protection. a product should 
be designed to provide reasonable protection to 
both careful and careless users. For that reason, 
negligence in causing an accident does not 
reduce a claimant’s enhanced injury award. 

Thomas Harris, Washington’s unique approach 
to Partial tort Settlement, 28 Gonz. L. Rev. 69,  
138 (1985).
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In Kibler v. General Motors Corp., C94-1494R, Judge 
Rothstein, applying the enhanced injury analysis, 
ruled in a post-collision fire case that defendant, 
General Motors, could not assert contributory 
fault as a defense to liability. In a subsequent 
order, Judge Rothstein ruled that her order was 
confined to the cause of the accident and that the 
jury could consider plaintiff’s fault in failing to 
extricate himself due to intoxication after the fire 
had started.

Other jurisdictions hold that accident-producing 
fault cannot be considered in a plaintiff’s claim 
for enhanced injuries. For example, in Reed v. 
Chrysler Corp., 494 N.W.2d 224 (Iowa 1992), the 
court held that a plaintiff’s negligence, which may 
be a proximate cause of the initial collision, is not, 
as a matter of law, a proximate cause of enhanced 
injuries caused by an unsafe design:

the [enhanced injury theory], which 
presupposes the occurrence of accidents 
precipitated for myriad reasons, focuses alone 
on the enhancement of resulting injuries. the 
rule does not pretend that the design defect 
had anything to do with causing the accident.  
It is enough if the design defect increased the 
damages. So any participation by the plaintiff 
in bringing the accident about is quite beside 
the point.  
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…

[W]e think a plaintiff ’s comparative fault 
should not be so assessed in a crashworthiness 
case unless it is shown to be a proximate cause 
of the enhanced injury.  

Chrysler points to no way, and the record 
suggests none, in which the driver’s or Reed’s 
intoxication could bear on how Reed’s injuries 
were enhanced by the construction of the Jeep’s 
roof. any negligence by Reed’s driver, or even by 
Reed himself, in connection with the original 
crash cannot be used by the manufacturer in 
defending against Reed’s enhancement claim.

Id. at 230.

In another enhanced injury case, andrews v. Harley 
Davidson, Inc., 796 P.2d 1092 (Nev. 1990), the court 
similarly held:

andrews’ intoxication may have been the 
proximate cause of the accident. However, 
Harley Davidson’s design, if it was defective as 
andrews contends, was the proximate cause of 
his injuries. 

…

Evidence that a plaintiff ’s intoxication may 
have caused an accident is not relevant to the 
issue of whether there was a design defect or 
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whether a design defect in his vehicle caused 
his injuries.

Id. at 1095-96.2

No Washington case directly addresses the issue. 
In Couch v. Mine Safety appliance Company, 
107 Wn.2d 232, 728 P.2d 585 (1986), the court 
declined to rule on a challenge to accident versus 
injury causation because the jury found that the 
decedent’s contributory fault was not a cause of  
his harm.

In the most clear-cut cases, such as a low impact 
air bag death or a post-collision fire case where 
only burns are claimed, the answer seems obvious. 
The plaintiff’s fault may have caused the accident 
but not the injuries. In less obvious cases, there 
are at least two strong policy reasons for favoring 
the segregation of accident causation from injury 
causation. First is the analogy to safety device cases 
where it is held that when there is a duty to provide 
a safety feature to protect users from foreseeable 
risks, it is inconsistent to reduce the user’s recovery 

2 Other cases include Fredenburg v. Superior Bus Co., 631 F. Supp. 66, 780 (D. Mont. 1986) 
(“Plaintiff seeks damages only for enhanced injuries the decedent would not have 
sustained but for the defective condition of the bus.  While Belcher’s negligence may 
have contributed significantly to the initial collision, it is difficult to see its relevance 
to the enhancement of the decedent injuries… Interjecting the issue of Belcher’s 
negligence would only confuse the jury and would materially depart from the nature 
and intent of plaintiff’s original claim.”); cf., Pree v. Brunswick Corp., 983 F.2d 863, 
866 n.3 (8th Cir. 1993) (“[W]e conclude that evidence of intoxication is irrelevant in a 
strict tort liability action for enhancement of injury.”).
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merely because he bought and used the product as 
marketed. Bell v. Jet Wheel Blast, 462 So. 2d 166, 172 
(La. 1985); see also Caterpillar tractor Co. v. Beck, 
593 P.2d 871, 891 (Alaska 1979). Or, as stated in 
Bexiga v. Havir Mfg. Corp., 290 A.2d 281, 286 (N.J. 
1972), “[I]t would be anomalous to hold that the 
defendant has a duty to install safety devices but 
a breach of that duty results in no liability for the 
very injury the duty was meant to protect against.” 
The second approach is to treat the post-collision 
defect causing injury as a separate and distinct 
superseding cause of the injury. See, e.g., WPI 3d § 
12.05. However, that argument could backfire in the 
situation where plaintiff might rather pursue an at 
fault third party who operated the striking vehicle, 
where in more traditional terms it might be said 
that it caused the accident which caused the defect 
to cause the enhanced injuries.

IX.	 DEFENSES

There are several defenses that you should be prepared 
to face in a product liability case. Each defense can lead 
to your case being dismissed as failing to state a claim 
on which relief can be granted.

A.	 Inapplicability	of	the	WPLA

The WPLA does not apply to all claims and its scope 
is limited. The list is short:
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• Human tissue and organs. See RCW 7.72.010(3) 
(“Human tissue and organs, including human 
blood and its components, are excluded from 
[the term product].”).

• Food in relation to obesity. RCW 7.72.070. This 
section of the RCW specifically denies a claim 
based on a food or beverage causing obesity or 
associated health problems. It does not remove 
strict liability in food borne illnesses. See 
almquist, 114 Wn. App. 395.

• Firearms. RCW 7.72.030(1)(a). The risk of harm 
from a firearm outweighs its utility under the 
defective design risk-utility analysis. Despite 
this, the legislature has specifically precluded 
this claim.

• Emotional damage from an otherwise solely 
economic loss. See Stephens v. target Corp., 482 
F. Supp. 2d 1234 (W.D. Wash. 2007) (WPLA does 
not recognize emotional harm caused by loss of 
dog, which is personal property).

B.	 Time-Barred

The WPLA statute of limitations is found at RCW 
7.72.060. As with most tort claims in the state of 
Washington, a statute of limitation of three years 
applies. This statute of limitations is subject to 
the tolling provisions of chapter 4.16 RCW. The 
statute of limitations begins to run from the date 



STRITMATTER KESSLER WHELAN COLUCCIO �9

the plaintiff “discovered or in the exercise of due 
diligence should have discovered the harm and its 
cause.” Holbrook, Inc. v. Link-Belt Const. Equipment 
Co., 103 Wn. App. 279, 292, 12 P.3d 638 (2000).

RCW 7.72.060 also creates a “useful safe life” for 
a product. Any harm caused after the useful safe 
life is presumed not to be caused by a defect in 
the product. Rather, it is presumed to be caused 
by using the product too long. This precludes any 
WPLA claim if unrebutted. If rebutted, the useful 
safe life is typically left to the jury. The presumptive 
“useful safe life” on most products is twelve years. 
There are two ways to avoid this defense. First, the 
actual useful safe life of a product will win over 
the presumption if proven by a preponderance 
of the evidence. Second, a longer useful safe life 
represented by a product seller will take precedence 
over the twelve year presumption. This is known as 
the represented useful safe life. This defense is rarely 
raised. What auto manufacturer would openly say 
their vehicle only lasts twelve years? If the defense 
is raised, you may counter this move by amending 
your complaint to include a failure to warn of the 
product’s short life expectancy.

C.	 Compliance	 with	 Mandatory	 Governmental	
Specifications

Often a government contract will specify a 
design or warning to be used. Compliance with 
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that specification is an absolute defense. See 
RCW 7.72.050(2); WPI 110.05. Conversely, non-
compliance with those specifications renders the 
product not reasonably safe. See RCW 7.72.050(2), 
WPI 110.06. The governmental compliance rule 
only applies to causes of action under failure to 
warn, design defect, and manufacturing defect. 
It does not bar a post-manufacture failure to 
warn claim. See timberline air Serv., Inc. v. Bell 
Helicopter-textron, Inc., 125 Wn.2d 305, 884, P.2d 
920 (1994). It is also important to note that this 
section does not bar claims relating to government-
specified performance criteria. Performance 
specifications are separate from design and 
warning specifications.

D.	 Preemption

One of the large looming threats to product liability 
claims is federal preemption. “Conflict” preemption 
arises when a state law conflicts with a federal law 
on the same topic. Federal law governs when these 
situations arise. Recent Supreme Court decisions 
have stretched the definition of conflict. Seemingly 
reconcilable laws and regulation are now areas 
preempted under federal law. 

One recent example of preemption is the Supreme 
Court case of Riegel v. Medtronic, ___ U.S. ___, 128 
S. Ct. 999, 169 L. Ed. 2d 892 (2008). The Riegel case 
involved a balloon catheter used during angioplasty. 
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The balloon was rated to eight atmospheres of 
pressure. A doctor inflated the balloon to ten 
atmospheres of pressure five times and the balloon 
burst. This caused a need for emergency bypass 
surgery. Id. at 1005. Plaintiffs claimed negligent 
design, testing, inspection, distribution, labeling, 
marketing, sale, and manufacture. Id. at 1006. 

The Supreme Court held that the case was preempted 
by 21 U.S.C. § 360(k)(a), which provides:

Except as provided in subsection (b) of this 
section, no State or political subdivision of a 
State may establish or continue in effect with 
respect to a device intended for human use any 
requirement -

(1) which is different from, or in addition to, 
any requirement applicable under this 
chapter to the device, and

(2) which relates to the safety or effectiveness of 
the device or to any other matter included 
in a requirement applicable to the device 
under this chapter.

This provision of the Medical Devices Act 
had previously been interpreted as requiring 
preemption only when the FDA had established 
a federal counterpart to state requirements with 
regard to a device. Medtronic, Inc. v. Lohr, 518 
U.S. 470, 116 S. Ct. 2240, 135 L. Ed. 700 (1996). 
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Lohr also “rejected the manufacturer’s contention 
that § 510(k) approval imposed device-specific 
‘requirements.’”

The Riegel opinion ignored Lohr. It held that the 
FDA approval process for medical devices did in 
fact impose requirements and preempted state 
law claims. It reasoned that state law claims could 
impose different requirements than the FDA 
approval process.

The holding is currently limited to non-
grandfathered pre-market approval medical 
devices under 21 U.S.C. § 360(k).  However, the 
holding threatens many areas of product liability. 
Potentially any device subject to pre-market 
regulation may be subject to preemption. In Geier 
v. american Honda Co., 529 U.S. 861, 874-75, 120 S. 
Ct. 1913, 164 L. Ed. 2d 914 (2000), the Court applied 
this same logic to the auto industry. It held that the 
Department of Transportation standard relating 
to the phase-in of airbags on certain models of 
vehicles created conflict pre-emption of common 
law no-airbag suits. The Court created this conflict 
by looking to the history of the regulation, which 
sought a gradual phase-in of airbags. 

On March 4, 2009, the Supreme Court seemingly 
took a step back from its ill-considered decision in 
Reigel. In Wyeth v. Levine, ___ U.S. ___, 129 S. Ct. 1187, 
___ L. Ed. 2d ___ (2009), a musician was injected 
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with the Wyeth anti-nausea drug, Phenergan. The 
drug hit an artery and caused her arm to become 
gangrenous. The drug’s warning label had been 
subject to pre-market approval, similar to the 
device in Riegel. The label warned of possible 
negative effects when administered by intravenous 
drip. The warning did not contain information 
about increased possibilities of gangrene when 
administered via intravenous push. The Court held 
that the claims were not preempted. Rather, the 
Court noted that the FDA allowed stronger warning 
language to be added to an FDA approved warning. 
This process did not require FDA approval and did 
not preempt state law failure to warn claims.

A claim of preemption can pose a danger to any 
case involving federal regulation. Enlist the help 
of experienced attorneys when briefing this issue. 
The tide may have turned on May 20, 2009, when 
President Obama issued a memoranda to the heads 
of executive departments and agencies severely 
limiting the use of preemption in preambles 
and regulations. He further ordered a review of 
preemption regulations going back to May 1999 for 
amendment where warranted.

XI.	 JOINT	 AND	 SEVERAL	 LIABILITY	 IN	 PRODUCT	
CASES

Understanding joint and several liability is more 
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important in products liability litigation than in any 
other area in which we practice. Liability will be joint 
and several if the plaintiff is fault-free and all of the 
parties are joined and still in the case at the time of the 
verdict. RCW 4.22.070(1)(i); Washburn v. Beatt Equip. 
Co., 120 Wn.2d 946, 940 P.2d 860 (1992). 

The typical non-corporate defendant has insufficient 
insurance to cover the plaintiff’s damages in a case 
of catastrophic injury. Liability of even one percent 
attributed to the product manufacturer will keep the 
manufacturer on the hook for all of your fault-free 
client’s damages. This requires that you keep all liable 
parties in the case through verdict. In an auto defect 
case, you cannot settle with the negligent driver without 
creating an empty undefended chair and without 
forfeiting joint and several liability. Remember that 
accident causation is distinct from injury causation. 
Leave the low-hanging fruit alone. 

Joint and several liability is specifically retained 
in all cases involving fungible products, such as 
asbestos fibers. This is because asbestos fibers are 
indistinguishable as between manufacturers. RCW 
4.22.070(2)(c). 

XII.	 RECENT	CASE	LAW

Several developments over the last few years have 
clarified, refined, and even eroded the law of product 
liability. 
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A.	 Pesticides

The Federal Insecticide, Fungicide, and Rodenticide 
Act preempts a cause of action where warnings 
meet governmental specifications. Ericksen v. 
Mobay Corp., 110 Wn. App. 332, 343, 41 P.3d 488 
(2002). On the other hand, a pesticide may still 
be an unavoidably unsafe product. Thus, the 
manufacturer will be strictly liable if the risk of 
serious harm greatly outweighs the pesticide’s 
utility. Ruiz-Guzman v. amvac Chem. Corp., 141 
Wn.2d 493, 510, 7 P.3d 795 (2000); RESTATEMENT 
(SECOND) OF TORTS § 402A cmt. k (1965). This 
test may be satisfied by proof of an alternative 
safer design. More significant is the court’s 
determination that the alternative need not be the 
same family of products. Instead, it can be shown 
by proving other products can more safely achieve 
the same function. Id. The trier of fact determines 
“a pesticide’s value to society relative to the harm it 
causes.” Id. at 511.

B.	 Asbestos

Failure to warn of a product’s components made 
by others is the subject of two recent cases. Both 
cases involved the use of asbestos in order to make 
a manufacturer’s product function. Manufacturers 
of asbestos have a duty to warn of the dangers of 
asbestos whenever it is a component of the finished 
product. However, the manufacturers of products 
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in which asbestos is known to be a component 
applied after shipment do not have a duty to warn 
of those same dangers. See Simonetta v. Viad Corp., 
165 Wn.2d 341, 197 P.3d 127 (2008); Braaten v. 
Saberhagen Holdings, 165 Wn.2d 373, 198 P.3d 493 
(2008). This is true even if they know that asbestos 
is required in order to make their product function 
properly. See generally, Simonetta, 165 Wn.2d 341.

C.	 Good	Samaritans

A Good Samaritan injured during a rescue can sue 
the manufacturer who caused injury to others by 
manufacturing a dangerous product. McCoy v. am. 
Suzuki Motor Corp., 136 Wn.2d 350, 961 P.2d 952 
(1998). Liability was affirmed when a man was hurt 
attempting to rescue a child from an impending 
collision with a defective “sno-tube”. Higgins v. 
Intex Recreation Corp., 123 Wn. App. 821, 829, 99 
P.3d 421 (2004). 

D.	 Secondary	Victims

A secondary victim may also recover against the 
tortfeasor. almquist v. Finley Sch. Dist. No. 53, 114 
Wn. App. 395, 57 P.3d 968 (2003). A secondary 
victim is someone injured as a result of injury to the 
original victim. In almquist, the secondary victim 
contracted E. Coli from the original victim and 
the original victim contracted E. Coli from tainted 
product. How far this chain can extend before being 
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extinguished through lack of proximate cause is 
unsettled in Washington.

E.	 Construction

Simple assembly of component parts purchased 
from others may not be subject to the WPLA. See 
Garza v. McCain Foods, Inc., 124 Wn. App. 908, 103 
P.3d 848 (2004) (company that simply assembled 
a conveyor system it had purchased was not a 
manufacturer, and the WPLA thus did not apply).

F.	 Societal	Value

Years ago, WSTLA/WSAJ stalwarts Steve Bulzomi 
and John Messina represented children who were 
injured riding miniature motorcycles in a public 
street. The bike included a pole-mounted flag that 
could hardly be seen by motorists. The plaintiffs 
argued a “pure form” of risk-utility – ergo “if the jury 
decides that the risks involved in the product’s use 
outweighs its utility, the product is defective and the 
manufacturer is liable for selling an unavoidably 
unsafe product.” Baughn v. Honda Motor Co., Ltd., 
107 Wn.2d 127, 135, 727 P.2d 655 (1986). 

Unfortunately, the Washington Supreme Court 
refused to accept the lack of social utility of a 
product as a theory of liability. That was then. 
In Higgins, supra, and to a lesser extent in Ruiz-
Guzman, the court did consider the relative lack 
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of social value of the product. Whether the trend 
continues is yet to be seen.

XIII.	 CONCLUSION

Product liability law in Washington has evolved into 
one of the most comprehensive statutory schemes 
of any state in the nation. Manufacturers have clear 
standards for determining and preventing product 
defects. Retailers are reasonably protected from 
the consequences of defects in the manufacturer’s 
products. Consumers benefit by a comprehensive 
exclusive remedy based upon risk-benefit and 
consumer expectation analyses. Washington product 
liability law is fair, balanced, and provides justice to 
those injured or killed by defects. Perhaps the law’s 
greatest legacy, is that manufacturers are continually 
challenged to put public safety first even if it means 
rethinking decisions regarding their products. Those 
of us who handle product defect cases have been 
privileged and honored to see over the decades, that 
through our efforts, we have helped to make the world 
a better and safer place.
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APPENDIX

SUPERIOR COURT OF WASHINGTON  
FOR BENTON COUNTY

J.D., a minor, by and through his  
Guardian ad Litem, WILLIaM JaY FLYNN, 

Plaintiff,

v.

XYZ MOtOR CO., INC.;  
XYZ MOtOR INCORPORatED; and tIFFaNY tORtFEaSOR,

Defendants.
 

No. __________________

COMPLAINT FOR PERSONAL INJURIES –  
PRODUCT LIABILITY RCW 7.72.030 MONEY DAMAGES

I.		 PARTIES

1.1 J.D. is a minor, date of birth February 10, 1999, 
who resides with his family in Richland, Benton 
County, Washington.  

1.2 William J. Flynn is a licensed and practicing lawyer 
in Kennewick, Benton County, Washington. He 
was appointed as Guardian Ad Litem for Isaiah 
Connolly by court order dated September 26, 
2008, under Benton County Cause Number XX-X-
XXXXX-X.
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1.3 Jane Doe is the natural mother of J.D., and was the 
driver of the 2002 XYZ Everycar in which J.D. was 
injured on May 10, 2008.

1.4 XYZ Motor Co. Inc./DBA XYZ Motor Incorporated 
is a foreign corporation incorporated in the State 
of Nebraska and headquartered in Anytown, 
Nebraska. XYZ Motor Company is a foreign 
corporation headquartered in Yugoville, Russia. 
The XYZ defendants do business in the state of 
Washington. The vehicle in question is a 2002 
XYZ Everycar Vin number KD8SA13B51U313018 
and was designed manufactured and/or sold by 
the XYZ defendants.

II.	 FACTS

2.1 On May 10, 2008, J.D. was a belted front seat 
passenger in a 2002 XYZ Everycar driven by his 
mother, Jane Doe. The rear seats were occupied 
by J.D.’s younger siblings. While Northbound 
on State Route 395 near mile post 90.40 the 
XYZ vehicle moved off the road, returned to the 
road surface and then rolled. During the roll 
sequence, after the first roll, the front passenger 
door opened. Although properly belted, J.D. was 
partially ejected through the open door, and when 
the vehicle came to rest and J.D. was trapped 
underneath the passenger side roof rail. 
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2.2 J.D. sustained serious internal, orthopedic 
and brain injuries, from which he has not fully 
recovered and which are likely permanent.

III.	 LIABILITY	AND	CAUSATION

3.1 The subject XYZ vehicle was defectively designed 
in that there are reasonable safer alternative 
designs and because the performance of the 
vehicle did not meet consumer expectation of 
safety. RCW 7.72.030(1)(a); RCW 7.72.030(3).

3.2 The subject vehicle was defectively designed 
in that there were no pre-manufacture or post-
manufacture warnings. RCW 7.72.030(b); RCW 
7.72.030(c)

3.3 The design was defective because the front 
passenger door came open during the rollover 
crash, exposing J.D. to serious injury, and because 
the occupant restraint system, including but not 
limited to seat belt, shoulder harness, door and 
airbag system, failed to prevent his excursion, 
partial ejection and injury. 

3.4 A cause of J.D.’s injuries and damages was the 
negligent driving of Tiffany Tortfeasor.

3.5 Any or all of the alleged defects and driver 
negligence were a cause of J.D.’s injuries and 
damages.
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IV.		 DAMAGES

4.1 J.D. has and will in the future sustain economic 
damages in an amount to be proved at trial.

4.2 J.D. has and will sustain general non-economic 
damages in any amount to be proved at trial.

V.	 PRAYER

5.1 Wherefore Plaintiff prays for judgment and for such 
other and further relief as may be appropriate.

DATED this _________ day of June, 2009.

STRITMATTER KESSLER WHELAN COLUCCIO

__________________________________________

Paul Whelan, WSBA #2308
Counsel for Plaintiffs
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